As legal theorists and academics we are drawn to grand meta-narratives about governing institutions, democracies, political theories and the role of law, citizens and elites in helping us to understand what are the best normative systems for us to use in governing ourselves. As a legal pragmatist and sometimes legal clinician and practitioner, I have long been concerned with how our grand theories operate in the empirical world. Can we make democratic theories really work? What are the conditions that foster democratic participation or good "democratic discourse" as current political theory describes it? What might be the role of the lawyer in constructing and facilitating "optimal" or "productive" democratic discourse? Are current institutions and current role enactments up to the task of fostering democracy or should we consider new forms of institutions and new legal and political roles? What challenges do new institutions and new roles present to our older, deeply structured institutions and roles -such as the Constitution, the political party system, the separation of powers, federalism and the adversary system? As a conflict resolution theorist and practitioner, I have noted that the empirical world has changed greatly from the times in which most of our legal and political institutions were conceptualized and created. Political and legal issues are now often multi-partied and multi-issued, 2 suggesting that older con- Ray. 5 (1996).
which are both "principled" as well as based on "bargaining" models (when bargaining does not necessarily entail compromise), may provide useful models for democratic participation and political decision making sharply demarcated from the processes we currently use. Whether such alternative processes or institutions can be incorporated into or, in fact, challenge, traditional constitutional and other regulatory government structures remains to be fully argued and presented. Many legal scholars are currently engaged in that enterprise, most notably, Charles Sabel, Michael Doff and other "constitutional experimentalists," as well as those studying the negotiated rule-making processes in administrative law (such as Cary Coglianese and Jody Freeman) .
My contribution to this important theoretical and practical enterprise is to examine the possible role of the lawyer in these newer forms of structured democratic discourse. As a conflict resolution theorist, I have contributed to the growing literature on exploring new processes for dispute resolution, transaction creation, policy formation and political governance (following in the great tradition of the "jurisprude of dispute resolution," Lon Fuller, 6 and many others, including Lawrence Susskind of MIT, one of the "fathers" of modern consensus building theory and practice'). Here, I suggest that a slightly different conception of the conventional lawyer's role might lend itself particularly well to assisting in the practice of new forms of democratic discourse. New processes and new institutions, whether they be ad hoc or made more permanent, require new roles, both for "democratic experimentalism" to be facilitated and also for effective evaluation. Who better than lawyers to attempt to facilitate (this is the crucial difference in role!) and test whether democratic discourse can occur in a highly contentious and substantively divided polity? Must a lawyer "represent" a partisan interest to be a lawyer? So many of the conventional definitions of "lawyer ' A person learned in the law; as an attorney, counsel or solicitor; a person licensed to practice law. Any person who prosecutes or defends causes in courts of record or other judicial tribunals of the United States, or any of the States, or whose business it is to give legal advice or assistance in relation to any cause or matter whatever.
BLACK'S LAW DICTIONARY 799 (5th ed. 1979).
"Attorney at law":
One of a class of persons who are by license constituted officers of courts of justice, and who are empowered to appear and prosecute and defend, and on whom peculiar duties, responsibilities and liabilities are devolved in consequence. A quasi-judicial officer. Of course, the work of an attorney is not confined to appearances in court for prosecutions and defenses. A person acting professionally in legal formalities, negotiations or proceedings, by the warranty or authority of his clients is an attorney at law within the usual meaning of the term. The distinction between attorneys or solicitors and counsel or barristers is practically abolished in nearly all the states. While some men [sic] of the profession devote their time and talents to the trial of cases and others appear in court only rarely, the law imposes the same requirements for admission and the same standard of ethics for both classes.
cate of a party, a client, a cause, even in a non-litigation matter, that we can hardly imagine that one acting as a lawyer could do so without a "position" or "client" or cause that requires defense, advocacy or "offensive" representation. In this paper I will explore the idea of a "neutral" lawyer who may have neither "client" (in the conventional sense of client) 9 to represent nor advocacy to perform, yet still be functioning fully as a lawyer or "learned professional" schooled in the law. Indeed, in this paper I will suggest that lawyers may be especially useful in performing a variety of "new" functions that depart from traditional conceptions of the lawyer's role, but which lawyers may be especially well suited to perform. It may be counter-cultural to think of lawyers as "consensus builders," rather than as advocates or makers of conflict, but that is just what effective lawyers must do. I will suggest that lawyers performing such roles may need to reconceptualize their professional roles, the goals they pursue, the activities they engage in and the rules and standards which might govern their behavior. Paradoxically, I also want to suggest that "neutral" lawyers (without clients or advocacy) may be well positioned to achieve or facilitate particular resolutions of legal problems that may contribute to "justice" even more effectively than "non-neutral" advocates.
Many commentators on American lawyers, from Tocqueville to more modem observers, have noted that lawyers may be particularly well suited to the inter-class, interest, issue, policy and partisan mediation that our society requires, not only to make laws, but to ensure smooth functioning of the ever diverse polity and the myriad interests that need to be reconciled to achieve social harmony and effective government. In the words of Anthony Kronman:
Lawyers serve private interests of clients but also care about integrity and justice of the legal system that defines public order within which these interests are pursued. In this way, they provide a link between the realms of public and private life, helping to rejoin what the forces of privatization are constantly pulling apart.' 0 Lawyers,. then, can serve as mediators of the social order, helping to achieve the bargained for (traded), principled (reasoned) and creative (problem solved) arrangements that permit peaceful co-existence, social harmony and at its best, social justice to occur. This article suggests that if democratic participation is the means for achieving both public order and social justice, lawyers have a role to play in such processes, but the roles may be different from conventional roles of legal representation. Lawyers may represent parties or groups BALLENTINE'S LAW DICTIONARY 109 (3d ed. 1969). 9 Clearly, lawyers serving as facilitators, consensus builders or mediators have "clients" (people who pay them for their work), but here the client is not the same as the "represented client." See the distinctions drawn in definitions of client in the Model Rules of Professional Conduct, particularly, Rule 2.2 (which until 2000 provided for a role for lawyers to act as "Intermediaries" between clients). In 2000, the ABA Ethics 2000 Commission removed Rule 2.2 (which was seen as confusing roles of representation of parties and mediation without representation and adopted, instead, Rule 2.4 (Serving as a Third Party Neutral) to explicitly recognize the lawyer who serves as a neutral. Compare MODEL RULES OF PROF'L CONDUCT R. 1.12 (2003) and MODEL RULES PROF'L CONDUCT 2.4 (2003), with MODEL in democratic participatory events (like lobbying, negotiated rule-making and advocacy) but they may also be particularly well suited to facilitating such processes (and new ones), with perhaps some different orienting frameworks and some additional forms of training and education.
II. POLITICAL THEORY
Both democratic and constitutional theorists have recently drawn attention to a variety of "crises" in our theories and practices of governance, suggesting that complexity, volatility and diversity have led to such fragmentation of the polity that grand theories (constitutionalism, 11 universal generalized agreements) and grand practices (separation of power, federalism, the administrative state) may be impossible to justify, not to mention effectively implement. One claimed solution to this modern dilemma has been to turn to what is called "democratic discourse" theory -a process "solution" to a variety of substantive governance problems. While some focus on democratic discourse in its theoretical formulations, and others focus on the best institutional forms for conducting democratic deliberation, I want to focus on the particular role of lawyers in the design and implementation of sites and processes for such discourse to occur.
For some, modern democratic theory is premised on the notion that communication, dialogue and deliberation by constituencies, citizens, voters and decision makers will produce better and more legitimate outcomes. 12 New reformulations of democratic theory have recently suggested that process values are key to democratic legitimacy. 13 Indeed, some go so far as to suggest that it is only the process values about which we can have a priori agreement.14 If process is to be the foundational justification of democratic institutions, then lawyers have a great role to play in the practice of democracy as both "process architects" 15 and as process managers. To the extent that modem life is characterized by greater social fragmentation, diversity, demographic and cultural pluralism, multi-party and intractable disputes 6 which have created greater social complexity than many of our current political and legal institutions can effectively deal with, new forms of political and legal participation may be necessary. Where modem social and legal problems no longer lend themselves to easy two-sided contested positions for resolution either by votes in partisan legislatures or binary judgments in courts of law,' 7 new forms of public (and private) decision making may be necessary not only to resolve social and political conflicts, but to find policy solutions to problems of resource allocation, institution building and social and human welfare. Thus, modem theories of deliberative democracy recognize that we may need new social, political and legal forms to deal with our modem problems of social complexity.
To the extent that participation remains a cornerstone of democratic theory, new forms of participation (whether direct or mediated by agents or representatives) may require the creation of new institutions or modifications of old forms to permit optimum levels of participation for effective and legitimate outcomes. Whether tied to traditional constitutional and legal institutions, like courts, legislatures, and administrative agencies, or created new out of the particularities of specific situations (as in negotiated consensus building fora), 8 lawyers have the knowledge, skills, craft and wisdom (if effectively employed) to help create and manage such institutions.
Foundational values remain contested among modern democratic discourse theorists, along fault lines in which process is itself the end or merely the means for at least provisional substantive outcomes. Theorists disagree about appropriate models of conflict and cooperation, social choice, authority, legitimacy, neutrality 9 or objectivity, and distributive versus substantive social justice. 20 The value of consent or true participation, by the governed -that "legitimate laws are authored by the citizens who are subject to them"' ' , -seems central to any discussion of modem political decision making. Indeed, as many social and political theorists have abandoned any hope of agreeing in advance on the common good, procedural ideals of issue-by-issue deliberation and negotiation have supplanted substantive conceptions of the common good in much political philosophy.
Turning away from substantive discussions of the just and the good does not eliminate theoretical or practical debate -the terrain has shifted to what kinds of processes or procedures may best facilitate either partial or more global "agreements" about the good and the just. What is fair becomes the principal concern in these process-oriented theories. Thus, some political theorists look to "reasoned deliberation" focused on rationality, principled and rational discourse. 22 Other theorists focus on explicit models of bargaining and interest or preference trading or negotiation. 3 Still others concentrate on the recognition of emotional or subjective sensibilities (such as empathy and "imaginative identification") 4 in the processes by which modem political actors must get things done. 25 Some insist that foundational principles like American constitutionalism are essential to the legitimacy and fairness of any dispute resolution and political governance system, 26 while others suggest that constitutionalism is too rigid and prevents important procedural flexibility in which process rules are negotiated along with substantive outcomes, as particular parties and problems require. 27 Modem political theorists seek to describe, elaborate and in some cases, prescribe, "ideal speech conditions," 28 "ideal proceduralism, ' '29 "procedural justice," "fairness in procedure as an invariable value" 30 or "discourse ethics" at various levels of theoretical complexity. Others have focused on "new institutions ' and agencies, 34 often by focusing on new public and private collaborations. Still others suggest that new forms of participation will themselves generate new substantive solutions or at least contingent accommodations, recognizing that the tools used to solve problems may influence the resolutions that may be recognized. 35 For Jurgen Habermas, law is made necessary by modem demands of coordination of the market sphere, administrative power and cultural and demographic pluralism. 36 The rule of law permits what is not prohibited, but the rule of law (and moral norms) are legitimate if and only if all possibly affected persons could agree to them as participants in rational discourse (the "discourse principle"). 37 To fully participate in the discursive community, according to Habermas, there is co-origination of private liberties and public autonomy -that is, discourse can occur only if there is recognition of the essential "right" of equality of participation. We can understand equal "rights" only after we have "discussed" them and acknowledged them. Discourse itself depends on the "equal" participatory rights of each individual to have "equal standing" to propose agenda items, suggest solutions to issues on the agenda, to offer reasons (or other "arguments") 3 8 for acceptance or rejection of solutions, to offer criticism and to have an "equal voice" in the decision. 39 In some versions of discourse theory, there is an additional substantive requirement that inequality of power and resources should not "control" decision-making and disproportionately distort or "coerce" deliberation. 4° How this theory can be 385, 392 (1999) . 38 While Habermas' conception of discourse theory is premised on "reasons," others have suggested that discourse can permit appeals and arguments from sources other than "reasons," such as emotions, beliefs, interests, needs, etc., depending on the context. translated into practice in modem, complex and pluralistic social and legal problems is the subject of this paper.
Legal scholars and practitioners (as well as other professionals) enact these theories "on the ground" by theorizing, inventing, implementing and evaluating various forms of democratic discourse as they attempt to solve real problems in practice. For Habermas, as for other discourse theorists, problem solving occurs in several spheres, some formally constituted (through Constitutional structures and institutions, like legislatures, courts and administrative agencies) and others through more informal "circulation" of problems, ideas and solutions. In this "two track" process, public discourse in associational and deliberative settings creates, identifies and debates problems while more formal institutions approve solutions to and resolve those problems. Even the kinds of thinking or decision making which occur in different spheres may be different -some offer models of rational decision making in rather formalistic processes," while others offer more "naturalistic" or fluid processes of deliberation and decision choices. 42 Recently, a variety of political theorists and social scientists have proposed and studied specific examples of deliberative processes used in different forms of social and legal problem solving, often in highly politicized situations. Seeking to explore not only formal institutions like courts, legislatures and agencies, these students of the political process suggest that other forms may effectuate the conditions of legitimate political action where they permit the articulation of new problems and issues, experimentation and implementation of new proposals and solutions that involve participation by those affected by the decisions made. Called variously, "intermediate sites"
' 43 of democracy, "the informal or dispersed public sphere," "directly-deliberative polyarchy" (to institutionalize direct problem solving by citizens)' or "consensus building" or of power involves the ability to control or influence other's behaviors. See ROBERT Those that describe such processes do not always agree about their purposes, structures or operation. Thus, for some, "consensus," or some form of agreement by participants, beyond a majority, is an essential part of the commitment. 4 6 For others, consensus may never be possible or desirable (especially about pre-deliberation commitments). New democratic institutions are "pragmatic" because they may develop issue-specific resolutions or develop collaboration out of necessity, rather than "real" and deep agreement. For still others, democratic discourse doesn't even produce policy or decisional "outcomes," just the possibility of increased conversation and understanding. 4 7 For Doff and Sabel, 4 8 for example, more localized sites of experimentation in policy initiation, analogized to corporate and organizational developments, interact with national systems of information sharing and accountability 49 to produce greater citizen participation and collective problem solving, while retaining commitments to basic Constitutional allocations of power.
For others, such as James Bohman and Lawrence Susskind (scholars outside of legal studies) commitments to existing or foundational Constitutional structures are not as important as on-going negotiation and consensus about the very process that is used in deliberating about either specific issue resolution or more sustained social problem solving. In modem parlance this is often called "adhocracy" -the importance of tailoring processes to particular decision making in particular cases, without requiring or relying unnecessarily on more formal, regularized and institutionalized processes.
For still another group of theorists the crucial issue is what constitutes "proper" deliberation, both in terms of permissible discourse ("reason" vs. "non-rational" emotional, religious, and passionate appeals to needs and interests) and the processes by which differences are resolved and choices are made (reasoned argument, persuasion and acceptance or bargaining, trade and compromise).
Is democratic deliberation an end in itself (as the process theorists argue) or is it recommended because it produces better (or more legitimate) outcomes (as the utilitarians would defend it)? Can democratic discourse "resolve" moral 45 Whether such processes must be institutionalized or are better left flexible and not formalized is itself one of the interesting "practice" questions of the theory of discursive democracy. See THOMAS C. BEIERLE conflicts or only "political" ones? 5° Legal theorists tend to emphasize the importance of individual rights, equality and institutional settlement principles (like courts as ultimate decision makers, even if "transformed" into problem solving courts) while political theorists and practitioner philosophers are more likely to want to recognize new forms with greater direct citizen participation." Amy Gutmann and Dennis Thompson, however, also suggest that the proceduralists and process theorists neglect to notice how different processes and rules enact particular substantive outcomes with important moral, and economic consequences.
If there is only one thing such varied theorists seem to have in common, it is a belief that greater, wider and deeper participation in democracy and political and legal decision making will be better for our society, as well as for individuals (contra Oscar Wilde's view that the trouble with socialism (read democracy) is that it takes too many evenings/meetings).
2 The unifying theme is one of articulating a vision of collaborative, cooperative social processes, in opposition to the more adversarial and competitive assumptions of Hobbesian and Madisonian theories of contest and factionalism in human deliberation. And, in other respects, the claims for deliberative democracy recapitulate old dualisms between liberalism (individualism) and democracy (republican and representative forms).
Unfortunately, while these various descriptions of deliberative democracy are appealing, they continue to refer to traditional, argumentative and dualistic conceptions of discourse. James Bohman, for example, elaborates a variation on Habermasian discourse theory by distinguishing "dialogue" from "discourse." "Dialogue" refers to a responsive process in which it is expected that reasons or arguments will invite a "response" and will remain open to constant revision as new arguments are made. The purpose of deliberation is "joint problem solving" or a discourse with "special characteristics" '5 3 in which there are "back and forth exchanges" in historical, cultural and interpersonal terms.
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Bohman specifies five characteristics of dialogue-as-problem-solving: 1) making explicit in argument what is often latent; 2) exchanges on differences of temporal and cultural experiences (life and group histories); 3) applications of given norms or rules to specific cases; 4) "articulation" of the relation of vague and abstract ideals to the specifics of various proposals (a sort of "thick 50 This is Gutmann & Thompson's major concern, and they define a series of "middle democracy" issues that fall into this category -health care, welfare policy, environmental policy, affirmative action and diversity issues. See GUTMANN & THOMPSON, supra note 13. description" 55 of proposal justification) and 5) a capacity for "perspective and role taking" which permits imaginative understanding (empathy) of the "other."
These are all laudable aspirations for procedural fairness, but they are incomplete. Like Stuart Hampshire's specification of the ideal procedural value of "fair hearing of contrary claims" and contest, notions of argument and response are only partial -necessary, perhaps, but not sufficient: "Only the one most general feature of the processes of decision is preserved as the necessary condition that qualifies a process, whatever it happens to be, to be accounted as an essentially just and fair one; that contrary claims are heard." 56 These descriptions, as most descriptions of deliberative processes, continue to refer to what Hampshire calls "the universal principle of adversary argument." '57 To the extent that modern discourse theorists continue to posit adversarial, two-sided models of discourse, they are presenting incomplete and inaccurate descriptions of modem social and legal problem solving. Disagreements may exist along a spectrum of views and most modem issues present themselves with multiple challenges and forms of resolution, especially when multiple parties are involved. It is the very "multi-plexness ' 58 of most modem governance problems that require discourse, but not a simple dialectical process.
Modern discourse theorists seem somewhat blinded by a permanent form of Janus-faced mask. There are "two sides" of an issue or contest: adversarial procedure and argumentation (in Hampshire's terms), moral or political "opponents" (in Gutmann and Thompson's terms 59 ). Two layers of institutional communication also exist: formal-informal, ordinary and extraordinary "Constitutional" moments (Ackerman 60 ), dispersed private discourse and public institutional resolution (Habermas), "local" forms of experimentalism with national bodies of information sharing and accountability monitoring (Sabel & Dorf) or more conventional forms of federal-state divisions of labor and regulatory authority. This seemingly primitive need for dualisms in deliberative structures at both institutional and substantive levels obfuscates modem reality which often has multiple layers of issues, parties and institutions.
One would think that a Constitutional regime which recognizes, three, if not four, branches of government, 6 I and a procedural system which permits class actions and party intervention and interpleaders could recognize that deliberation need not be merely dualistic and indeed becomes both more participatory, and legitimate, if more difficult, when it acknowledges a greater variety of issues, parties and institutional forms for deliberative processes. Not all processes are dyadic; not all issues have only "two-sides," arguments can have many parts and any group of people can agree on some issues (wholly or partially) and disagree about others. [Vol. 5:347
Thus, democratic discourse theory needs to learn from dispute resolution theory, that positions and parties may be multiple, that processes of deliberation may range from principled argument to interest-based bargaining and coalitional behavior, to appeals based on emotions, faith and belief, as well as fact. These different levels of "discourse" must be "coordinated" and understood if deliberative democracy is not to be manipulated or used strategically, rather than authentically.
Here, I seek to describe some of these social, political and legal experiments in new processes and to elaborate the lawyer's role as a facilitator of deliberative democracy. Whether the lawyer must be cabined to one sphere or another (or whether there are in fact only two spheres -the formal and the informal) is one of the central concerns of this essay. For as process experts, lawyers may be particularly well suited for "translating" between spheres.
62 As the moral philosopher Stuart Hampshire recently suggested, "the skillful management of conflicts is among the highest of human skills." ' 63 Consensus building lawyering is one of the concrete ways in which the vision of deliberative democracy can be realized.
III. CONSENSUS BUILDING PROCESSES
The terms "consensus building process," "public dispute resolution," "policy dialogues," "public conversations," "negotiated rule-making" and "facilitated problem solving conflict resolution" 64 all describe efforts to create new forms of participatory and democratic lawmaking, decision making and problem solving. What these processes have in common is an effort to bring all interested parties, called "stakeholders," together to negotiate their own process rules (which may vary from majority votes to unanimous consensus or veto power) for making decisions, either final or contingent, with structured meetings, almost always led or facilitated by an expert "third party neutral" with process expertise and often with substantive expertise as well.
From the perspective .of democratic theory these processes are intended to be closer to direct democracy models (town meetings) than representative models (although there will often be "representation" of groups and constituencies, especially "surrogates" to represent parties who are "interested" but may not be organized). These processes often use small group and multiple track negotiation and decision-making processes to focus on particular issues, tasks, resource allocations, definitional issues or to develop principles and bases for decisions.
The underlying conception is Habermasian -to create "ideal speech conditions" in which citizens or interested parties communicate directly with each other and with decision makers to participate in the making of rules or deci-62 This is, of course, a variant on de Tocqueville's argument that lawyers in the United
States served the intermediary function between the governed and the governors, performed in other societies by the aristocracy. See DE TOCQUEVILLE, supra note 1. 63 HAMPSHIRE, supra note 14, at 35. sions that will affect them. In this conception, each individual or "interest" has an equal right of participation, argumentation and decision power.
The ethos is intended to be one of "collaborative," rather than "competitive" approaches to problem solving, especially where there are multiple parties and multiple interests not lending themselves to simple zero-sum distributional solutions. Inevitably, of course, coalitions may develop among and between different interest groups. Skilled facilitators and process managers are necessary to monitor "strategic" processes and insure "authentic" participation. Participants generally develop their own ground rules, which include processes for information sharing, joint fact-finding, development of expert knowledge, and rules of decision. Most consensus building professionals regard themselves as enforcers of a participatory democracy model that differs from simple majority rule, so that "minority" interests are fully heard and protected. Whether the "consensus" is purely unanimous or some other rule of decision arrived at by a group, "consensus" is meant to convey more "consent" than simple voting.
These democratic dispute resolution processes also aim to solve underlying problems, address all participants' needs and interests, as best as possible, so that the focus of decision making is both more complete, deeper and fuller than occurs in other institutional problem solving settings, like courts or legislatures. Thus, consensus building processes are often multi-disciplinary, taking account of legal requirements and standards, but focusing on issues beyond what might be denominated as "merely legal." 65 Such processes are designed to develop more creative and better substantive solutions to problems, where information is shared across disciplines and approaches from outside of the conventional frame are considered. In addition to being more "creative," solutions to problems from such processes may also be more "implementable," because they have been vetted by a larger number of people and interest groups that might be affected by particular solutions.
Outcomes of such processes may vary as well, ranging from final and firm decisions, to resource allocations (i.e., block grant allocations or environmental liability), to contingent agreements, 6 6 to simple dialogue without "result," 6 7 other than enhanced understanding on highly divisive issues and values conflicts. Such processes may also be used before "problems" develop, such as in construction "partnering ' 68 processes, strategic planning processes, reg-neg and environmental siting.
These new processes have begun to influence traditional legal institutions. There are now multi-dimensional "problem solving" courts in family law, 69 drug and vice, 7° and business settings. 7 " Administrative agencies have adapted mediational and consensus building processes to the rule-making process as "negotiated rule-making" or "reg-neg." 7 Even lawyers representing clients in adversary settings are now looking at "collaborative lawyering" 7 3 as an alternative model to advocacy in which lawyers commit in advance to try to solve problems through negotiation and other means and pledge to avoid polarizing litigation.
IV. APPLICATIONS AND EXAMPLES OF CONSENSUS BUILDING PROCESSES
Modem attempts to operationalize democratic participation in contested legal and social issues are several decades old, but are only now beginning to gamer legal scholarly attention. Used in such matters as municipal finance and block grant allocations, environmental siting, environmental clean-up, community and neighborhood disputes and administrative negotiated rule-making, most consensus building processes formally recognize the existence of multiple stakeholders and interested parties in dispute resolution, resource allocation and policy formation." What differentiates consensus building processes from other processes are the following features:
1. Agreement by parties as to operative "ground rules" (which include rules for participation, information gathering and decision rules) which are particular for the event and not "universal" (such as the Federal Rules of Civil Procedure or Robert's Rules of Order); 75 2. Agreement by parties as to decision rules (definitions of "consensus" or super-majorities, vetoes) for agreements or recommendations (as when all a group can do is make "recommendations" to a properly constituted legal body, such as a zoning board, administrative agency or legislative body); 3. Use of an expert "facilitator" or group of facilitators to monitor processes and in some cases, to coach parties with respect to negotiation skills, coordinate information sharing, manage meetings, develop agendas, record proceedings, prepare texts for negotiation, assess conflicts as well as the underlying interests and needs of parties and often to serve as spokesperson to media or public about issues to ensure confidentiality for parties during deliberation (if appropriate); 76 4. Participation of as many stakeholders (interested parties) as possible; not merely those limited by legal rules in litigation or other procedural rules; including both direct participation (where possible) and representation of constituencies; 5. Rules and processes for deliberation about proposals, as well as ratification; and 6. Monitoring and procedures for implementation.
Elements of these basic criteria may be modified depending on whether a consensus building event is scheduled around an ad hoc event or issue (particular litigation resolution, community dispute or budget allocation) or whether an on-going organization or agency seeks to establish different decision rules or participation goals over the long run (a governmental structure, an NGO, a new entity, such as a Truth and Reconciliation Commission, or, heaven forbid, a faculty department). Lawrence Susskind, for example, has offered a new flexible "codification" of consensus building "rules" that are easily modified for ad hoc or more permanent groups.
The key to such processes is that they are professionally developed and managed to evolve from the needs of the particular parties engaged and so are flexible. Also, once elaborated, these events provide clear rules of process, as well as decision. Consensus building is democratic because parties decide their own rules but they are also facilitated or "guided" by those who have some expertise about process 7 7 (and sometimes the substance) -to wit, the role of lawyers! Ideally, expert facilitators can minimize the strategic gaming and bargaining 7 8 that may occur when unequal parties come together to deliberate. 79 Of course, use of experts, whether process experts, like professional facilitators, or lawyers, as meeting managers or substantive or process experts, might seem a bit ironic in this context. These processes are designed to be participatory and democratic -why would they need experts or leaders? Some processes do indeed proceed without leadership (see Modes of Conflict Resolution Chart below) and can be considered more participatory or "grassroots," but where [Vol. 5:347 some "ordering" is necessary to structure democratic deliberation, use of process experts, who make no substantive recommendations or decisions, should be consistent with these more flexible processes. This is wholly consistent with modern conflict resolution theory, as well as Lon Fuller's older and more basic notions of "process pluralism" and "institutional competence" where different kinds of third parties are used in different kinds of processes, with different party concerns and structures.
8°S
uccessful consensus building exercises have accomplished such things as negotiated agreements for monetary allocations, clean-up procedures for environmental Superfund sites, 81 water management, 82 site location of unpopular public and private land-uses (airports, 8 3 waste dumps, commercial enterprises, parking garages, half-way houses), city charter drafting, 8 4 strategic planning for states, court systems, municipalities, universities, private corporations and public governmental bodies, as well as NGO's and non-profit entities, negotiated rule-making in environmental use, 85 transportation, 8 6 Indian affairs, 87 taxation, health and safety regulations, environmental clear air and water standards, medical and ethical decision-making, 88 inter-group relations and community disputes, statewide regulations, workplace relations, 89 political and religious reconciliation processes 9 " and most significantly, when it works, international cross border and internal peace initiatives.
9
" Consensus-building-like processes have even been used to facilitate both "public" and "private" conversations about such hotly contested political and moral matters as abortion, 9 2 affirma-tive action, 93 and AIDS-HIV, 94 where goals of the process may be different from undertaking some action (such as reducing violence at abortion clinics) and can include simply "reframing" of issues and making efforts at mutual understanding.
As some examples, consider the use of consensus building processes at two ends of a spectrum -the first, action-oriented with a goal of drafting a regulation or agreeing to take some action. Those negotiated rule-making enterprises which have been successful 95 have required hundreds of hours of information gathering, meeting time, separate caucus sessions, meetings in plenaries and meetings with constituencies, but the theory is that complex deliberative processes with much time invested up-front leads to rules with greater inputs, if more complex outputs, and therefore greater compliance.
At the other end of the spectrum, consider the efforts to manage deliberative conversations about affirmative action and abortion. In those which I participated and led during California's debate about Proposition 209 (voter disapproval of the use of governmental affirmative action plans in education, employment and government contracting), efforts were made to ask participating parties to state their views, the origins, data or experiences from which their views were derived, their own ethnic, gendered and racial background, what grey areas or questions they had about their own views, as well as others. Such efforts to create "structured conversations" around highly divisive issues, away from the two-sides debate mode 96 elaborated more complex views than either pro-or-con affirmative action (including group variations in use of affirmative action in education, employment, contracting and for different indicia of "affirmative" and group relief).
Thus, formats which provide greater opportunities for more subtle and complex views to be expressed enable the complexities of social and legal issues to be explored and "cross-interests" to be recognized. It was deeply unfortunate that as a polarized election required the populace to vote up or down on a highly complicated social and legal issue, our affirmative action fora were demonstrating that large members of the public and interested parties (students, government officials, and private contractors) could actually be educated to see the complexities of the issue as they interacted more with people of different views who might be affected both "positively" and "adversely" by particular legal actions. The Proposition 209 election, the law it "enacted" and the lawsuits which followed, cut, perhaps, with too blunt a knife, issues that might have been dealt with more effectively in a longer and more variegated issue discussion with more subtle and varied rules for different contexts. In one of the most interesting examples of the differences in group deliberative processes, Jon Elster has been analyzing the process differences in Constitution formation. From his studies of both American and French constitution making, 98 he suggests that there are significant differences between processes based on principles and reasons (which can lead to rigid, non-bargainable disputes and extreme outcomes) versus interest-based bargaining (where trades, compromises and log-rolling is possible). There are also differences between those processes that are public (and lead to immovable stances) and processes that are secret (where compromises and changes in positions can be negotiated). Thus, Elster argues that the success of the American constitutional processes may be attributable, at least in part, to particular processes choices (secrecy, and committee, rather than public plenary, sessions) which many political theorists would label second best because of the covert interest bargaining, rather than public and principled argument. Pragmatists, on the other hand, would recognize the greater stability of such "bargained for" and interestbased outcomes. The American constitutional deliberations, characterized by committees, secrecy and interest-based trades (including compromises on slavery, urban-rural representation and other matters) produced a constitution far more robust 9 9 (if perhaps more unjust) than the French constitutional process with its plenary, and public, if more principled, processes. What this should teach us is that democratic discourse processes can and should take different forms, depending on the issues at stake and the understandings we now have about how particular processes themselves affect substantive outcomes and whether they are designed to be contingent and temporary or more constitutive.
Below, I have built upon Elster's observations about three different "modes of discourse" -principled (based on reasoned argument), bargaining and preference trading of interests and expression of emotions, religious or other values ("passions") -and the different kinds of processes that might be employed in making decisions or resolving conflicts -(public/private; plenary/ committee; constitutive/permanent/ad hoc; expert-facilitated/naturalisticleaderless) -to sketch out some examples of different kinds of decision making and government processes in different settings. This chart graphically represents the kind of process diversity or pluralism that might be used in different settings, depending on what kinds of groups are trying to make what kinds of decisions (e.g., temporary, permanent; full constituencies, representatives). Other categories of groups or kinds of decisions can easily be elaborated and I invite readers to consider the multiplicity of kinds of issues, conflicts, problems and disputes that individuals and the full polity must resolve if we are to live successfully together. My point in elaborating these examples is to suggest that in conflict resolution, problem solving, and democratic decision-making, one size or shape of process does not (and should not) fit all. While our constitution suggests the importance of separation of powers in three branches of govern-ment and federalism suggests multiple sites and levels of decision-making, many kinds of decisions that affect us today need greater flexibility than formal processes may permit. The following chart or taxonomy of types of processes, with examples, is intended for us to see the possible variability in human decision processes. [Vol. 5:347
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V. ROLE(S) OF LAWYERS IN CONSENSUS BUILDING AND
DELIBERATIVE PROCESSES
Many of the examples of actual consensus building processes cited above were led and participated in by a great variety of citizens, parties, and interested stakeholders, as well as by particular kinds of experts. In my view, however, lawyers have many important roles to play in these efforts to engage the citizenry in more deliberative events, which govern their lives. Obviously, lawyers traditionally play roles as advocates and representatives of constituencies in both formal and less formal proceedings at which governance decisions and actions may be taken. ' This is the all important conventional role, though I think even here conventional adversary lawyers may need to adopt different approaches to representation and advocacy in an environment where "positions," interests and needs may become more dynamic as the processes continue. Consensus building processes are designed to change all parties' views of what they need and what is possible -they are not effective when parties maintain the same position and simply argue "from reason" or "law" that they are "right." By definition, a consensus building process is convened when there is a need to organize group acceptability or legitimacy about a particular action, decision or policy outcome. The lawyer who can problem solve creatively"°2 may better serve a client in a consensus building environment than one who argues or advocates well.
More importantly, I want to suggest here that lawyers may be particularly well suited to the design, management and facilitation of consensus building processes, especially those which implicate law, such as environmental, regulatory, governance, land-use and other "legal" problems. It might actually facilitate a process to have legal experts, as well as process and substantive experts, who can respond to questions of legality, drafting and implementation issues. And, lawyers who have studied procedure and have mastered logical and deductive, as well as inductive, thinking can often keep unruly democracy in some kind of structured order.
1 0 3 Lawyers are particularly good at issue-spotting and ordering, seeing "both" (or, as I prefer, "all") sides of an issue and organizing presentations of materials. They are also professionally trained to investigate, seek and organize information, even if, unlike scientists, they do not "produce" the information or knowledge. Some of these traditional lawyering skills are particularly salient in designing and implementing consensus building or stakeholder negotiation meetings. They must be "married" to other skills (listening, facilitating, reframing) to be most effectively employed in these new settings. At the same time, if lawyers are to be fruitfully employed in such complex, multi-party events of democratic deliberation, they must be taught different, additional things than they are taught now'°4 -including the economic, sociological and psychological theories and empirical verities of group behavior, the social and psychological dimensions of human interaction (and more prosaically, meeting management, negotiation and the sorts of things that are taught in business and public policy schools) and the intellectual breadth to manage more than oppositional, binary thinking."°5 At its most difficult, lawyers will have to perform in roles requiring "neutrality ' and so-called "objectivity" taken from more mediational roles than those of the more familiar advocate. This has implications for the ethical rules and practice norms which govern us and assume that advocacy (or at least partisanship, even in the transactional role) is our norm. I do not want to suggest that only lawyers can perform these functions of design, facilitation, or representation in these new forms of participatory decision making. Most of the first generation of consensus building professionals were not lawyers (e.g. Lawrence Susskind, a city planner by training; Peter Adler, a sociologist by training); many are community organizers, social workers, psychologists, scientists and have training in skills and substantive knowledge that are also well suited to these more flexible forms of decision making. Nevertheless, I think legal training, if properly supplemented with new skills training (as legal clinicians have spent the last three decades accomplishing), is particularly appropriate for integrating substantive legal rights, technical legal procedural requirements and greater flexibility in social and legal problem solving. Many law schools have already recognized this, in the growth of conflict resolution and more broadly based legal problem solving curricula.' 0 7
VI. CONCLUSIONS AND IMPLICATIONS
If more participatory models of democracy are to be generated, experimented with and evaluated, there is much to recommend the use and adaptation of the quasi-legal processes of consensus building processes currently in use at all levels of government, policy formation and organizational management. The advantage of some of these forms of consensus building is that they are flexible, but structured, drawing on their own ground-up developed procedural rules and substantive rules of decision and grounds for substantive enactment. Many of these processes look different from conventional legal processes -they all involve more players, parties and stakeholders than litigation, legislation and administrative regulation. They often result in contingent and complex "agreements." Their relation, both at a process level and at the substantive level, to formal governmental structures remain uncertain in many cases and "experimentalist," as others have called them. Nevertheless, I think there is exciting substantive legal work to be done to attempt to understand how more participatory processes might substitute for or supplant some of our traditional institutions that are rendered inoperable by polarized "grid-lock" or conventional issue stand-offs. For my part, I am interested in exploring how those with legal training can harness what they already know to learn how to facilitate and "manage" these new processes, not only as "architects of process," but as "architects of participatory democracy." I have seen it work and I am interested in adding to the lawyer's repertoire the ability to create new processes and institutions and to participate in them to provide more participatory and legitimate outcomes and more humane processes. If lawyers are to join these efforts in creating and participating in new forms of decision making and problem solving, then we must consider how we are to expand our conceptions of "thinking or acting" like a lawyer.
